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Q. Please state your name and business address with PacifiCorp dba Rocky 1 

Mountain Power (“the Company”). 2 

A. My name is James C. Owen. My business address is 1407 West North Temple, Suite 3 

210, Salt Lake City, Utah 84116. My title is Vice President of Environmental and 4 

Energy Resources.   5 

Q. Please describe your education and professional experience. 6 

A. I have a Bachelor of Science degree in Mining Engineering, a Master of Business 7 

Administration Degree, and a Juris Doctor Degree, all from the University of Utah. I 8 

joined the Utah Department of Natural Resources – Division of Oil Gas and Mining in 9 

November 2008, and held positions of increasing responsibility within the agency, 10 

including responsibilities for environmental permitting, enforcement of environmental 11 

compliance, engineering design, oversight of mine reclamation bonding, 12 

environmental program management, and legislative and policy management. I joined 13 

PacifiCorp as Director of Environmental in February 2018. I have assumed positions 14 

of increasing responsibility since that time and currently serve as Vice President of 15 

Environmental and Energy Resources. My current responsibilities encompass strategic 16 

planning, stakeholder engagement, regulatory support, support of major generation 17 

resource additions, direct oversight of fueling strategy, management of mining 18 

operations, and direct oversight of major environmental compliance projects. 19 

Q. Have you appeared as a witness in previous regulatory proceedings? 20 

A. Yes. I have previously provided testimony before the public utility commissions in 21 

Wyoming, California, Idaho, Utah, and Oregon. 22 
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PURPOSE AND SUMMARY 1 

Q. What is the purpose of your testimony in this proceeding? 2 

A. I respond to the direct testimony of Mr. Bradley G. Mullins, filed on behalf of the 3 

Wyoming Industrial Energy Consumers (“WIEC”).  4 

Q. Please summarize your testimony. 5 

A. In my testimony, I address the following issues raised in the testimony submitted by 6 

WIEC: 7 

• I provide a background of the minimum royalties issue under the Nine Mile Lease 8 
agreement between Bridger Coal Company (“BCC”) and Wildcat Coal LLC 9 
(“Wildcat”); 10 

 
• I explain why BCC’s interpretation of the lease agreement and defending the 11 

lawsuit against Wildcat is consistent with prudent utility practice; and 12 
 
• I also respond to WIEC’s claims that the Company violated its contract and failed 13 

to provide adequate economic justification for its decisions. 14 
 

BCC AND WILDCAT MINIMUM ROYALTIES  15 

Q. As background, please explain the advance minimum royalties issue under the 16 

Nine Mile Lease agreement.  17 

A. Pacific Minerals, Inc. and Idaho Energy Resources Co, doing business together as BCC 18 

(“Lessee”) entered into a coal-mining lease agreement with Rock Springs Royalty 19 

Company, a successor of Union Pacific Railroad Company (“Lessor”) in 1986. Union 20 

Pacific subsequently sold the lease properties to Anadarko Land Corp. (“Anadarko”), 21 

a subsidiary of Anadarko Petroleum Corporation. Anadarko later sold the leased lands 22 

to Wildcat in 2020. The lease properties included coal properties situated in Sweetwater 23 

County, Wyoming, including the Rock Springs Lands. Consistent with good 24 

engineering practices, the Nine Mile Lease required BCC to meet a coal-production 25 
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minimum from the Rock Springs Lands of 45 percent of the total coal mined from Rock 1 

Springs Lands and adjoining lands.  2 

Between 1986 and 2015, BCC exceeded the Nine Mile lease 45-percent-3 

production requirement for each five-year period and did not owe any advance royalties 4 

to Anadarko, and Anadarko never questioned BCC’s production or royalty calculations 5 

during its regular reviews and audits. Indeed, during that entire period, Anadarko and 6 

BCC shared the same understanding and interpretation of the terms of the lease 7 

agreement, including that the production from adjoining lands used in those 8 

calculations do not include the production from lessor’s lands or underground mining 9 

operations.  10 

At the end of 2020, BCC concluded that it did not satisfy the 45 percent 11 

production requirement for the five-year period January 1, 2016 to December 31, 2020, 12 

even though it had exceeded that threshold of 45 percent production over the entire 13 

term of the lease back to 1986. BCC initially calculated and paid Wildcat an advance 14 

royalty payment in 2021 for that five-year period in the amount of $2,923,309.80.  15 

BCC then concluded that it had miscalculated the advance royalty amount, and 16 

that no payment was owed to Wildcat because the cumulative production since the 17 

inception of the lease was above the 45 percent threshold in prior periods and was 18 

sufficient to offset the 2016 to 2020 shortfall. Therefore, BCC began to withhold the 19 

same amount it paid ($2,923,309.80) in production royalties from Wildcat to offset the 20 

errantly paid advance royalty. Therefore, no advance royalty was ultimately paid to 21 

Wildcat.  22 
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Wildcat objected to BCC’s application of the lease agreement and filed a 1 

complaint on May 6, 2022, against BCC in the United States District Court of 2 

Wyoming (“District Court”) for an alleged breach of BCC’s advance royalty payment 3 

obligation under the Nine Mile Lease. Wildcat claimed that BCC had an incorrect 4 

understanding of the advance royalty payment calculation methodology set out under 5 

Section 6A of the Nine Mile Lease.  6 

Wildcat stated that BCC should have calculated the advance royalty payment 7 

as a five year, recurring true-up payment under the lease. BCC disagreed and responded 8 

that Section 6A of the Nine Mile Lease does not calculate advance royalty payment on 9 

distinct five-year periods, but, rather, that the advance royalty payment obligation is 10 

calculated over the entire term of the Nine Mile Lease, and Wildcat does not have a 11 

separate remedy to pursue a true-up payment for each distinct five-year period under 12 

Section 5 of the Nine Mile Lease. The District Court agreed with BCC on this issue 13 

and ruled that BCC is entitled to apply the cumulative production of coal since the 14 

inception of the lease to meet the 45 percent threshold. This issue was not appealed by 15 

Wildcat.  16 

Q. What is the basis for WIEC’s proposed adjustments? 17 

A. WIEC argues that the contingent liability charges associated with the liability arising 18 

from litigation between BCC and Wildcat should be removed from deferred NPC 19 

because: (1) the contingent liability relates to an advance royalty payment that the 20 

district court awarded to Wildcat; (2) BCC is ultimately liable and an advance royalty 21 

payment should have been paid to Wildcat; and (3) if BCC is ultimately liable for 22 

having breached the Nine Mile Lease, those costs would be associated with the fact 23 



  Exhibit 6.0 

Rebuttal Testimony of James C. Owen  6 
 

that BCC and, by extension, PacifiCorp has not properly managed coal production to 1 

avoid such charges.1 The Company disagrees with each of these arguments. The 2 

rebuttal testimony of Company witness Jack Painter provides a response as to the 3 

accounting treatment of costs and associated legal costs incurred.  4 

Q. WIEC asserts that BCC’s initial calculation for the minimum royalty payment 5 

was incorrect, and that BCC cited a new method for calculating the minimum 6 

royalties.2 Do you agree?  7 

A. No. As noted above, WIEC simply makes a conclusory statement that PacifiCorp has 8 

not been consistent in its royalty payments—yet provides no support for the conclusion 9 

that PacifiCorp incorrectly interpreted the lease, or that the Company was not actively 10 

managing its lease obligations. Neither of WIEC’s arguments refute the basic fact that 11 

PacifiCorp’s interpretation of the terms of the Nine Mile Lease was reasonable and 12 

consistent with its course of dealing with Anadarko (Wildcat’s predecessor) and 13 

PacifiCorp continued the same course of performance with Wildcat. In other words, 14 

PacifiCorp’s interpretation was consistent with a 37-year course of performance under 15 

the lease. 16 

WIEC infers that BCC should have simply agreed with Wildcat’s new 17 

interpretation of the lease—despite this 37-year course of performance and despite the 18 

fact that the original parties to the lease interpreted the agreement for many years 19 

consistent with the position BCC took with regard to Wildcat after it purchased the 20 

properties. Because BCC was consistent in its interpretation of the Nine Mile Lease, 21 

and it fulfilled the production requirement of 45 percent threshold in prior periods of 22 

 
1 Confidential Direct Testimony of Bradley G. Mullins at 15-16.  
2 Id.. at 18.  



  Exhibit 6.0 

Rebuttal Testimony of James C. Owen  7 
 

its lease agreement, which offset the 2016 to 2020 shortfall, BCC owed no advance 1 

royalty amount to Wildcat. PacifiCorp and BCC have been tracking the royalty 2 

obligations since the beginning of the lease consistent with this course of performance.  3 

Q. Were PacifiCorp’s actions in defending this lawsuit prudent? 4 

A. Yes. The actions that PacifiCorp took in the interpretation of the lease agreement 5 

provisions reflect the course of performance that the Company had for over 37 years, 6 

since the inception of the current lease with Anadarko. The Company continued the 7 

same course of performance and interpretation of lease provisions with Wildcat. 8 

PacifiCorp believes that there were significant errors of contract interpretation in the 9 

District Court’s decision, and the Company has filed an appropriate appeal. 10 

Furthermore, contrary to WIEC’s inferences, contractual disputes are a normal 11 

occurrence in every industry, and the fact that the Company maintains a position on the 12 

interpretation of the lease provision is a standard utility practice.  13 

Merely because the District Court disagreed with BCC’s interpretation does not 14 

mean that the Company acted imprudently in following the same interpretation it has 15 

applied for decades. Adoption of WIEC’s proposed adjustment would set a precedent 16 

that utilities cannot make reasonable interpretations of contracts if a counterparty 17 

disputes that interpretation. The Company believes that defending this case further in 18 

the U.S. Tenth Circuit Court of Appeals (“Appellate Court”) will allow the Company’s 19 

to prevail on its reasonable interpretation of the lease, especially given prior course of 20 

performance under the lease.  21 
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Q. Did PacifiCorp prevail on some of the claims in the lawsuit? 1 

A. Yes. WIEC fails to acknowledge this significant and material fact. PacifiCorp won one 2 

of its claims, which resulted in a customer benefit of approximately $16 million, on a 3 

total-company basis. The district court rejected Wildcat’s argument that advance 4 

royalties should be calculated based on production during 2016 to 2020 only. The fact 5 

that PacifiCorp prevailed on one of its claims demonstrates that the Company was 6 

prudent in defending the lawsuit and winning an amount that benefits customers; and 7 

applying the lease agreement consistently to avoid royalty payments that the Company 8 

does not believe are consistent with the lease agreement. This undermines WIEC’s 9 

inference that prudent utility practice would have required PacifiCorp to either agree 10 

with Wildcat’s interpretation initially (despite the prior course of performance) or settle 11 

the lawsuit once it was filed. In other words, if the Company had not spent funds to 12 

defend its actions in court and acted as WIEC recommends, costs would have been $16 13 

million higher for the deferral period on a total-company basis.  14 

When WIEC claims the Company acted imprudently, the Commission must 15 

consider what alternative course of action a reasonable utility manager could have 16 

taken. WIEC offers no reasonable alternative course of action, and if the Company took 17 

WIEC’s alternative course of action, it is undisputed that 2023 NPC would have been 18 

higher. PacifiCorp has already won one of its claims and has the opportunity to prevail 19 

on the remaining claims on appeal.  20 
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Q. How do you respond to WIEC’s claim that PacifiCorp violated its contract and 1 

therefore is imprudent?3 2 

A. PacifiCorp maintains that it has not violated any terms of the lease agreement with 3 

Wildcat, has interpreted its terms correctly, and acted in accordance with the prior 37-4 

year course of performance under the lease. The calculation and makeup of the 5 

45 percent minimum royalty threshold is being litigated with the appellate court, and 6 

oral arguments occurred on September 24, 2024. If PacifiCorp prevails on appeal, it is 7 

expected that no advance royalty payment will be made or incurred through 2029, the 8 

current expected end of coal production for BCC.  9 

By contrast, if the district court’s position is affirmed, that determination does 10 

not mean that the Company acted imprudently. It simply means that the courts 11 

interpreted the agreement differently than the original parties to the agreement. 12 

Moreover, the Company will still keep the benefit of the claim it prevailed on, and the 13 

lease agreement allows for this advance royalty to potentially be offset against future 14 

production royalties, if BCC exceeds the 45 percent minimum royalty threshold in 15 

future periods.  16 

PacifiCorp has also provided documents containing all the briefing supporting 17 

BCC’s position as a response to discovery from WIEC (WIEC Data Request 4.15), 18 

which demonstrates that BCC has not failed to meet the minimum production 19 

obligation of the Nine Mile Lease, and no advance royalty payment is owed to Wildcat. 20 

 
3 Id. at 20-21.  
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Q. WIEC raises a concern that the Company did not provide any economic 1 

justification for failing to meet its minimum royalty payments under the lease 2 

agreement with Wildcat. Do you agree?4  3 

A. No, PacifiCorp does not agree with WIEC’s claim. WIEC also provides no evidence to 4 

support this claim. The Company provided all documents related to the briefing 5 

supporting BCC’s position as a response to discovery from WIEC (WIEC Data Request 6 

4.15). Additionally, PacifiCorp’s response to WIEC Data Request 4.16 clearly states 7 

BCC’s “position is that it has not failed to meet the minimum production obligation in 8 

the lease and no advance royalty payment is owed.”5 9 

Q. Does this conclude your rebuttal testimony? 10 

A. Yes.  11 

 
4 Id. at 21-22.  
5 WIEC Exhibit No.300.3 at 32. 
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