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I. INTRODUCTION 1 

Q. Are you the same Frank Graves who previously submitted direct testimony in the 2 

Company’s initial filing in this proceeding on behalf of PacifiCorp d/b/a Rocky 3 

Mountain Power (“PacifiCorp” or “Company”)? 4 

A. Yes. I am submitting this Phase III rebuttal testimony before the Public Service 5 

Commission of Utah (“Commission”) on behalf of the Company. 6 

Q. What issues and witnesses are you addressing in this rebuttal testimony? 7 

A. I am responding to certain wildfire insurance and cost recovery opinions in the 8 

testimonies of Department of Public Utilities’ (“DPU”) witnesses Jeffrey S. Einfeldt, 9 

Peter J. Kelly, and John Gleba and Western Resource Advocates’ (“WRA”) witness 10 

Karl G. Boothman. More specifically: 11 

a) Mr. Einfeldt and Mr. Boothman allege that the Company’s insurance costs have 12 

increased significantly more than other companies’ costs, so the Commission 13 

should restrict/disallow substantial portions of the Company’s insurance cost. 14 

Mr. Einfeldt recommends that the Company’s insurance costs should be allowed to 15 

increase by no more than 400 percent.1 Mr. Boothman states that the Company’s 16 

costs have increased faster than peer utilities facing similar risk drivers and suggests 17 

that the Commission should consider insurance cost increases more in line with 18 

others.2 Also, Mr. Gleba claims that the Company should have used hedging 19 

strategies to smooth out the volatility of insurance price shocks.3 20 

 
1  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 101-103. 
2  Phase III Direct Testimony of Karl G. Boothman, lines 69-73, 497-499. 
3  Phase III Direct Testimony of John Gleba, lines 1477-1492. 
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b) Mr. Einfeldt, Mr. Boothman, and Mr. Kelly argue that some of the Company’s 21 

insurance cost increases have been due to negligence related to the 2020 Labor Day 22 

fires, and should therefore be disallowed for recovery. Mr. Einfeldt states that the 23 

Company’s handling of the 2020 Labor Day fires and 2022 McKinney fire have 24 

adversely affected the insurance cost increases experienced by the Company.4 25 

Mr. Boothman implies that the 2020 Labor Day fires and the James verdict explain 26 

the Company’s increased insurance costs.5 Mr. Kelly does not specifically invoke 27 

the James verdict. Instead, he contrives a novel negligence-attribution argument: 28 

that increases in wildfire liability insurance costs should be presumed due to utility 29 

“negligence”, a priori, based on his interpretation of data that in fact is remote in 30 

both relevance and time.     31 

c) Mr. Einfeldt states that the large increases in insurance costs have exposed “the 32 

unfair and unjust result of allocating these costs to Utah ratepayers based on the 33 

[System Overhead (“SO”)] factor.”6 He argues that more refined allocations are 34 

required that capture the variance of fire and financial risks between the Company’s 35 

service territories and recommends that the Commission adopt Mr. Gleba’s 14.3 36 

percent allocation factor for Utah.7 Mr. Gleba calculates this Utah allocation factor 37 

based on his evaluation of Verisk-estimated exceedance probability curves for 38 

wildfire liabilities by state.8  39 

 

 
4  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 171-173. 
5  Phase III Direct Testimony of Karl G. Boothman, lines 165-178. 
6  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 227-229. 
7  Id. at lines 101-103, 262-265, 335-337. 
8  Phase III Direct Testimony of John Gleba, lines 1359-1437. 
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Q. Please summarize your key conclusions in your Phase III rebuttal testimony. 40 

A. Intervenor witnesses acknowledged that insurance premiums for Western utilities have 41 

increased dramatically, though none have adequately or correctly considered the many 42 

reasons this has occurred which transcend the fact that PacifiCorp has had the 43 

misfortune of some recent large fires in its service territory. The comparisons these 44 

witnesses relied upon provide evidence of the rising insurance costs affecting all 45 

utilities, but are not robust benchmarks to compare in detail for cost-effectiveness due 46 

to differences in coverage limits, insurance policies, and time frames considered. There 47 

is no basis for cost exclusion or disallowance to be inferred merely from the rising 48 

insurance costs data provided. 49 

Intervenor proposals for disallowing insurance costs increases that they claim 50 

are due to the Company’s negligence are unfounded and conceptually flawed. Risks 51 

have been increasing and the experience of catastrophic fires are the outcomes of that 52 

increased risk. Such risks and losses will happen even with prudent operations. 53 

Likewise, insurance price increases are due to many factors beyond the quality, or 54 

success, of fire mitigation and response capabilities.  55 

Intervenors propose a cost allocation scheme which is superficially more related 56 

to underlying risks than the SO factor may be, but the derivation still does not consider 57 

many of the various factors of fire and financial risk which may be relevant. I 58 

understand that the Company is considering such allocation issues as it develops a 59 

proposed replacement for the 2020 PacifiCorp Inter-Jurisdictional Allocation Protocol 60 

(“2020 Protocol”). A party in Wyoming recently proposed their own new allocation 61 

method, which placed more allocation on Utah than the Utah intervenors in this 62 
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proceeding have claimed. Conversely, the Utah allocations proposed by intervenors in 63 

this case put a much larger burden on Wyoming. Such misalignment is evidence that 64 

this is better handled through multi-state agreement, whereby it can be assured that all 65 

costs will be fully and fairly allocated. 66 

Finally, I would note that none of these intervenors have addressed cost 67 

recovery in the formal manner that regulatory policy normally involves. That is, costs 68 

are normally at risk for being disallowed when they are demonstrated to be imprudent, 69 

which in turn involves showing that the utility did not take full advantage of available 70 

planning information and that there was an alternative at the time that would have been 71 

better. If so, the difference in cost between the chosen vs. better alternative provides 72 

the foundation for a disallowance (though this may be tempered by other 73 

considerations). Here there has been no evidence that PacifiCorp has mismanaged its 74 

fire prevention or insurance, other than to note that some fires occurred, its costs have 75 

increased, and it is facing some large claims and an adverse jury verdict. That is of 76 

course true but merely describes the reality of operating in an environment of growing 77 

catastrophic fire risk. The main insight from these intervenors is their understandable 78 

concern about (and distaste for) rising costs, which the Company also shares but cannot 79 

eliminate.  80 

II. ELECTRIC UTILITY INSURANCE COST INCREASES 81 

Q. What does Mr. Einfeldt propose regarding the Company’s insurance cost 82 

increases? 83 

A. Mr. Einfeldt recommends that the Commission limit the Company’s insurance cost 84 

increase to a 100 percent or, at most, a 400 percent increase relative to the insurance 85 
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costs currently allowed in rates.9 Mr. Einfeldt claims that an increase of between 100 86 

percent to 400 percent would be in line with insurance cost increases experienced by 87 

those other electric utilities that I referenced in my direct testimony included in the 88 

Company’s initial filing.10 His proposal implies that instead of allowing total Company 89 

insurance costs of $185.7 million, Mr. Einfeldt would allow insurance costs of only 90 

$21 million to $42 million. That is, his proposal is, effectively, to disallow $144 million 91 

to $165 million of the Company’s insurance costs based on these cost comparisons. 92 

Q. What does Mr. Boothman propose regarding the Company’s insurance cost 93 

increases? 94 

A. Mr. Boothman also recommends insurance cost disallowances based on a comparison 95 

to insurance costs at other electric utilities.11 Mr. Boothman compares the Company’s 96 

insurance costs and trends to those of NV Energy and Public Service of Colorado 97 

(“PSCo”). He concludes that a reasonable insurance cost allowed for the Company 98 

would be between $64 million (based on the insurance premiums per coverage at NV 99 

Energy and PSCo) and $151 million (based on the insurance cost growth rates at NV 100 

Energy and PSCo).12 His proposal would therefore disallow $35 million to $122 101 

million of the Company’s insurance costs based on these cost comparisons. 102 

Q. Generally, how do you respond to the recommendations that portions of the 103 

Company’s insurance costs should be disallowed based on the cost comparisons 104 

put forward by Mr. Einfeldt and Mr. Boothman? 105 

A. The cost comparisons provided by Mr. Einfeldt and Mr. Boothman are informative as 106 

 
9  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 310-328. 
10  Id., at lines 313-316. 
11  Phase III Direct Testimony of Karl Boothman, pages 27-29. 
12  Id. 
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to the broad trends of insurance costs for Western electric utilities, but they are not 107 

meaningful as criteria or benchmarks for disallowances. The intervenor witnesses 108 

acknowledge that insurance costs for other Western utilities have increased 109 

dramatically. Yet the cost comparisons are not an appropriate or useful method for 110 

identifying specific disallowances of the actual costs incurred by the Company to insure 111 

against the risk of wildfire liabilities. The comparisons are inapt and overlook other 112 

relevant information in reaching their conclusions. The rebuttal testimony of Company 113 

witnesses Ms. Mariya V. Coleman and Ms. Shelly E. McCoy also address these inapt 114 

comparisons and the proposals based on them. 115 

Q. Please be specific as to why Mr. Einfeldt’s cost comparisons are not meaningful. 116 

A. Mr. Einfeldt compares cost increases expressed in percentage terms across a small 117 

number of utilities using data that spans different time frames and different risk 118 

circumstances, as though they are all comparable. This is misleading.   119 

More specifically, the time periods he compares are inconsistent, e.g., 120 

PacifiCorp’s 2020-2024 increases with Avista’s 2021-2023 increases and with Idaho 121 

Power’s 2019-2023 increases. Within these differing time frames, the Company is 122 

starting from a very low base cost in current rates, which naturally causes percentage 123 

increases to be larges even if/when the absolute dollar amounts may not be. In fact, the 124 

annual increases are not always the highest for PacifiCorp, e.g. Avista’s 2021-2022 125 

increase was bigger than PacifiCorp’s 2021-2022 increase in percentage terms (though 126 

PacifiCorp’s increases in other years are larger than the three compared utilities). Given 127 

that the percentage increases cited by Mr. Einfeldt utilize different starting points and 128 

involve utilities with widely different claims and loss histories, it is not possible or 129 
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accurate to select a percentage increase that is “in line” with those of other companies.13 130 

Furthermore, Mr. Einfeldt notes that Pacific Gas & Electric Company (“PG&E”) 131 

experienced insurance cost increases of over 1,600 percent from 2016-2023, but 132 

provides no explanation for why this observation is given little weight in his 133 

comparison.14  134 

Q. In your opinion, why are Mr. Boothman’s cost comparisons not meaningful? 135 

A. Mr. Boothman similarly evaluates the cost increases expressed in percentage terms for 136 

two utilities (NV Energy and PSCo) to compare against PacifiCorp’s insurance cost 137 

increases. Mr. Boothman does standardize the time period across these comparisons, 138 

but such an analysis is still limited to a small sample size with aspects which are not 139 

comparable across the utilities. 140 

Q. Do Mr. Einfeldt or Mr. Boothman check if the scope of the insurance they regard 141 

as commensurate is in fact similar across their utility samples? 142 

A. No, none of the costs Mr. Einfeldt or Mr. Boothman compare are acknowledged or 143 

adjusted to reflect differences in the type of coverage (beyond being for “excess 144 

liability”), when it is likely they are not covering the same kinds of risks or perhaps are 145 

not in the same priority position in the stack of insurance coverages those utilities may 146 

be holding. Premium costs will naturally vary with any differences in the scope of risk 147 

events they cover, the amount of insurance coverage procured, or the seniority of claims 148 

relative to other tranches.  149 

For instance, the Avista insurance expense he references includes many types 150 

of insurance (general liability, D&O Liability, property, and “other” including worker’s 151 

 
13  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 206-208. 
14  Id., at lines 183-187. 
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comp, cyber and Colstrip-related insurance).15 This is a larger span of risk types than 152 

PacifiCorp’s excess liability insurance. Therefore, the cost trends Mr. Einfeldt observes 153 

are not arising from comparable risk exposures across the two companies.  154 

Q. Do Mr. Einfeldt or Mr. Boothman address the differences in fire risk exposure 155 

across the compared utilities? 156 

A. No, they do not address the levels or changes (growth) in exogenous variables that 157 

impact risk differences between utilities such as geographic scale, drought risk, 158 

vegetation coverage or type, property density, or value inside service territory, etc. For 159 

example, PacifiCorp holds service territory in a wider variety of other states that may 160 

have more exposure to fire risk than Mr. Einfeldt’s sample of more strictly 161 

northwestern utilities that span at most three states, while Mr. Boothman’s comparison 162 

is focused on just NV Energy and PSCo. 163 

Additionally, data provided by Mr. Einfeldt and Mr. Boothman appears to 164 

undermine their claims regarding the insurance costs increases of other utilities. Both 165 

witnesses refer to the increases and costs per dollar of insurance coverage for PG&E, 166 

yet do not incorporate that information in quantifying their insurance cost 167 

recommendations. Mr. Boothman also provided information that electric utilities which 168 

have experienced wildfire losses in the past have also experienced significant insurance 169 

cost increases.16 The table suggests that it is typical for Western utilities with wildfire 170 

exposure that have experienced losses to have their insurance premiums increase by 171 

1,000 percent. This undermines Mr. Einfeldt’s and Mr. Boothman’s claims that utilities 172 

 
15  See Washington Utilities and Transportation Commission v. Avista Corporation d/b/a Avista Utilities, 

Docket Nos. UE-220053, UG-220054, UE-210854, Rebuttal Testimony of Elizabeth M. Andrews, 25 n.46 
(August 19, 2022).  

16  Phase III Direct Testimony of Karl G. Boothman Direct at 7, Table RLM-R-2. 
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comparable to PacifiCorp have experienced less insurance cost increases. Additionally, 173 

the table provided in Mr. Boothman’s testimony notes that those Western utilities with 174 

wildfire exposure that have experienced losses have insurance costs of 68 percent Rate 175 

on Line (or 68 cents of premium for each $1 of insurance coverage). This implies that 176 

Mr. Boothman’s 11.6 percent Rate on Line proposal for PacifiCorp may greatly 177 

understate what is typical for insurance costs. 178 

Q. Do Mr. Einfeldt’s or Mr. Boothman’s comparison to a limited set of other utilities 179 

provide a sufficient basis for concluding PacifiCorp is experiencing increases in 180 

premiums different in reasonableness from those experienced by the broader 181 

electric utility industry? 182 

A. No. Mr. Einfeldt compares the Company’s premiums to four other companies and 183 

Mr. Boothman compares to only two other companies, which are not meaningful 184 

samples in two respects. First, each major fire has unique characteristics and, hence, 185 

may be very idiosyncratic as to how it has occurred (or not) compared to fires at any 186 

given other utility. Second, they are ignoring some regional utilities (in California) 187 

which are well known to have had much larger fires and experienced large increases in 188 

insurance costs. In particular, PacifiCorp insurance costs are not nearly as high as the 189 

two largest California investor-owned utilities (“IOUs”), which I discussed in my direct 190 

testimony in the Company’s initial filing regarding their adoption of self-insurance 191 

mechanisms for wildfire liabilities.17 192 

 
17  In 2022, PG&E was paying an average of 79 cents per dollar, Southern California Edison (“SCE”) was paying 

43 cents per dollar and San Diego Gas and Electric Company (“SDG&E”) was paying 15 cents per dollar. 
Direct Testimony of Frank Graves, Exhibit RMP___(FG-4). PacifiCorp’s insurance costs are approximately 
32 cents per dollar for the most recent plans.   
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In Colorado, Xcel Energy (“Xcel”) is currently seeing large increases in its 193 

excess liability insurance premium expenses since having recently experienced severe 194 

fires, including the Marshall Fire in Colorado in 2021.18 Xcel’s subsidiary operating in 195 

Colorado, PSCo, filed an application with the Colorado Public Utilities Commission in 196 

September 2024 seeking to establish deferred accounting for Xcel’s increased excess 197 

liability insurance premium expenses.19 In testimony supporting its application, Xcel 198 

explained that it knew it would be difficult to renew its excess liability insurance 199 

premium expenses due to “evolving wildfire risk across the western United States and 200 

rising premium expectations[.]”20 When seeking to renew its excess liability premium 201 

expenses, Xcel “receiv[ed] indications of increases in the range of 250 [percent] to 450 202 

[percent.]”21 At the time of its filing, Xcel’s best estimate anticipated a 400 percent 203 

increase compared to Xcel’s 2023 premiums.22  204 

  Moreover, premium increases do not necessarily tell the entire story: some 205 

utilities have accepted significantly lower levels of coverage in order to mitigate paying 206 

much higher premiums. When Xcel renewed its excess liability insurance for 2025 in 207 

October 2024, it only secured coverage of $450 million, a 25 percent decrease from its 208 

 
18  Tim Drugan, Wildfire lawsuits surge against Xcel Energy: Boulder County joins 200-plus other cases before 

Marshall Fire deadline, Boulder Reporting Lab (Jan 12, 2024), available at: 
https://boulderreportinglab.org/2024/01/12/wildfire-lawsuits-surge-against-xcel-energy-boulder-county-
joins-200-plus-other-cases-after-marshall-fire-deadline/.  

19  Xcel seeks to defer any amount of premium expense above or below the amount currently in base rates. While 
this could theoretically also allow deferral of expenses that are less than what is currently in rates, Xcel’s 
application seeks to defer the substantially increased premiums faced this year. 

20  In the Matter of the Verified Application of Public Service Company of Colorado for Approval of Deferred 
Accounting Treatment for Costs Associated with Changes in Premiums for Excess Liability Insurance and 
Request for Expedited Treatment, Proceeding No. 24A-0380EG, Direct Testimony of Robert L. Miller 
(Hearing Exhibit 102) at 15. 

21  Id. 
22  Id. at 17. Note that this is an anticipated one-year increase of 400 percent. Mr. Einfeldt proposes to cap the 

Company’s cumulative increase since 2020 to 400 percent.  

https://boulderreportinglab.org/2024/01/12/wildfire-lawsuits-surge-against-xcel-energy-boulder-county-joins-200-plus-other-cases-after-marshall-fire-deadline/
https://boulderreportinglab.org/2024/01/12/wildfire-lawsuits-surge-against-xcel-energy-boulder-county-joins-200-plus-other-cases-after-marshall-fire-deadline/
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2024 coverage of $600 million.23 Despite the decrease in total coverage, Xcel 209 

subsidiaries Southwest Public Service Company and PSCo saw their allocated share of 210 

corporate insurance costs rise by $33 million (275 percent) and $37 million (285 211 

percent), respectively.24 As Xcel explained in its recent Southwest Public Service 212 

Company 10-Q: “The increased wildfire liability risk and claims are driving a 213 

significant increase of premiums and reductions in insurance coverage in the excess 214 

liability markets, especially in the western United States.”25  215 

Q. How do you respond to DPU witness Mr. Gleba’s testimony that the Company 216 

should “incorporate price and cost hedging strategies” to manage volatile 217 

insurance costs? 218 

A. Mr. Gleba references “sophisticated contractual and derivative portfolios” used by 219 

companies “to smooth out shocks in the supply chain or in off-take prices paid by the 220 

buyers of energy.”26 He argues that such financial instruments should be used to smooth 221 

out the volatility of insurance price shocks like those caused by wildfire risks in 222 

Western states. I have frequently been involved in advising utilities on such fuel and 223 

power hedging strategies, but I am not aware that the types of insurance premium 224 

hedging instruments Mr. Gleba suggests are available in the market. Mr. Gleba did not 225 

identify any such instruments, or the extent to which they could mitigate a Western 226 

utility’s insurance premium costs. 227 

I understand that the Company does obtain hedging instruments to mitigate risk 228 

in its energy markets. At a high level, such hedging instruments provide a form of 229 

 
23  Southwestern Public Service Company, Form 10-Q for the quarterly period ended Sept. 30, 2024, at 16. 
24  Id; PSCo, Form 10-Qfor the quarterly period ended Sept. 30, 2024, at 21. 
25  Southwestern Public Service Company, Form 10-Q for the quarterly period ended Sept. 30, 2024, at 16. 
26  Phase III Direct Testimony of John Gleba, lines 1477-1492. 
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financial insurance. The payment for certain kinds of hedges, especially option 230 

contracts, can be conceptually similar to an insurance premium. That is, the hedge may 231 

be worthless (ineffective) unless a particular, often unexpected, event occurs. If the 232 

event occurs, the counterparty in the hedging transaction is (similar to an insurer) 233 

obligated to make a payment to the holder of the hedging instrument. Mr. Gleba appears 234 

to be suggesting that the Company should have acquired some type of similar financial, 235 

traded instrument that would have paid off when insurance premiums increased – a sort 236 

of forward contract for future insurance, or a right to call future insurance at a below-237 

market price if such rights were previously acquired via hedges. In essence, he is 238 

suggesting the Company fund a layer of insurance to insure against insurance premium 239 

increases.  240 

This is perhaps conceptually appealing—though it would not be available 241 

without costs—but I do not believe it is available.  In my energy and financial markets 242 

experience, I have never encountered a financial instrument that involves a company 243 

paying premiums to mitigate the risk of potentially higher future premiums for 244 

insurance policies. If such “structures” to promote “insurance rate stabilization”27 are 245 

available, DPU witness Gleba did not identify what they are, how they could be 246 

obtained, the cost for such hedges, a strategy for deploying them, nor what impact they 247 

would have on a company’s overall expenditures on insurance.  248 

Note that this appears to be the extent of any but-for insurance planning that 249 

Mr. Gleba believes the Company perhaps could have done. That is, he offers no 250 

 
27  Id. at lines 1490-1492. 
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evidence of mismanagement, so there is no basis for finding that the costs he would 251 

disallow are in fact due to some avoidable imprudence by the Company. 252 

III. INSURANCE COST DISALLOWANCES ALLEGEDLY DUE TO JAMES 253 

VERDICT 254 

Q. How do you respond to DPU witness Mr. Kelly’s negligence assessment and the 255 

recommendations that he bases on it? 256 

A. I identify several issues that undermine the usefulness of DPU witness Mr. Kelly’s 257 

recommendation.  258 

Mr. Kelly testifies that “our aim is to estimate the portion of increase in excess 259 

liability premium from the 2023 to 2024 policy period which can be attributed to 260 

wildfire negligence” to form a basis for cost disallowance applied to Test Year 261 

insurance costs.28 Mr. Kelly’s methodology for making this estimation is based on an 262 

“assessment of the impact which prior negligent behavior [since 2015] on the part of 263 

non-Utah entities in the BHE family resulted in wildfire losses.”29 Mr. Kelly concludes 264 

that more than 90 percent of the increase from 2023 to 2024 in BHE Gross Premiums, 265 

or $46 million, is attributable to “negligence”, and should therefore be disallowed. 266 

Mr. Kelly’s approach is both unsubstantiated in empirical evidence about insurance 267 

pricing and unmoored from utility regulatory logic and precedent. It is additionally 268 

unsound analytically and lacks internal consistency even on its own terms. 269 

Q. Please summarize Mr. Kelly’s approach to identifying the $46 million 270 

disallowance proposal referenced above. 271 

A. Broadly speaking, Mr. Kelly attempts to quantify the increase in 2023 to 2024 272 

 
28  Phase III Direct Testimony of Peter J. Kelly, lines 919-920. 
29  Id. at lines 888-890. 
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premiums allegedly driven by “negligence” by 1) characterizing 2017-2022 data on 273 

wildfire liability dollar claims as to the percentage attributable to utility negligence 274 

(with limited evidence of insurer opinion, or verdicts) and 2) “mapping” that alleged 275 

negligence percentage onto the 2023 to 2024 increase in premiums.30  276 

More specifically, Mr. Kelly starts by referencing a wildfire claims and 277 

incidents report provided for BHE (i.e., including affiliated entities subject to different 278 

risks than the Company) “for claims from 2015 which were above $250k”, presented 279 

in Mr. Kelly’s Appendix 2 and summarized below in Figure 1.31 280 

Figure 1 281 

 

 
30  Mr. Kelley characterizes his analysis as looking at wildfires back to 2015, but based on his Appendix 2, he 

only considers wildfires form 2017 onwards. Id. at Appendix 2.  
31  Phase III Direct Testimony of Peter J. Kelly, Appendix 2. 

Scenario A Scenario B
% $M % $M

Kelly Appendix 2 (Based on "Wildfire Claims and Incidents Report Final CONF.xlsx", 2015)
"Indemnity Costs" [1] 100.0% 792.6        100.0% 792.6        

1. "Negligence Present": [2]

No [3] 1.5% 11.8          1.5% 11.8          

Yes [4] 98.5% 780.7        98.5% 780.7        
2. % Due to Negligence" [5]

Settlements and Verdicts: [6]
Ramsey Canyon [7] 88.0% 6.7            
Archie [8] 88.0% 602.2        
Echo Mtn. [9] 88.0% 9.9            
Obenchain [10] 88.0% 6.9            
242 Chiloquin [11] 88.0% 3.1            

Other [12] 88.0% 91.8          
High Fire/ Gomez, Scott Bar [13] 100.0% 0.7            
Beechie [14] 50.0% 59.5          

Total [15] 100.0% 780.7        85.1% 780.7        

Negligence Portion [16] 98.5% 780.7        83.8% 664.5        
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As shown on line 2 of Figure 1 above, Mr. Kelly’s Appendix 2 reflected a total of 282 

$792.6 million in “indemnity costs” across the BHE system.32  283 

Mr. Kelly then takes this data and attempts to characterize it as to negligence 284 

(again, with limited reference to actual adjudication of claims). He does this in two 285 

steps (denoted by columns in Appendix 2): 286 

1. “Negligence Present” - Mr. Kelly first assesses each claim in a binary fashion as to 287 

“Negligence Present” (see lines 3 – 5 of Figure 1). The rationale for deeming 288 

Negligence Present appears to refer back to Mr. Kelly’s use of the term “signs of 289 

negligence.” On review of his Appendix 2, his characterization of signs of 290 

negligence appear to be nothing more than the association of utility equipment with 291 

a wildfire (not necessarily any evidence of causation). Based on the forgoing 292 

criterion, Mr. Kelly calculates that 98.5 percent of the Indemnity Claims, or $780.7 293 

million, should be classified as having “Negligence Present.”33   294 

2. “% Due to Negligence” – Once having determined claims with Negligence Present, 295 

Mr. Kelly then posits two scenarios for application to those claims. In Scenario A, 296 

Mr. Kelly’s view is that there is Negligence Present per above, therefore he has 297 

“assumed 100 percent negligence.”34 Scenario A therefore results in a “Negligence 298 

Portion” of 98.5 percent, or $780.7 million (see also Kelly Table 5.1). 299 

In Scenario B, he slightly adjusts for when there are “signs of negligence 300 

combined with natural causes,” (including “natural events like strong winds and 301 

dry conditions”), concluding that such claims are “88% attributable to 302 

 
32  Id. 
33  Id. 
34  Id. at line 941. 
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negligence and 12% to non-negligence.”35 His 88 percent negligence claim 303 

percentage is inferred from a recent statement by The National Interagency Fire 304 

Center “that nationally (using 10-year average annual data), as of 2023 human-305 

caused fires accounted for 88% of all wildfires.”36 Scenario B results in a 306 

Negligence Portion of 83.8 percent, or $664.5 million (see also Kelly Table 307 

5.1).37 308 

Q. How does Mr. Kelly use the results of his analysis in Appendix 2? 309 

A. Mr. Kelly applies the respective Negligence Portions derived from his Appendix 2 to 310 

the 2023 to 2024 increase in BHE Gross Premiums in his Figures 5.1 and 5.2, 311 

reproduced numerically below in Figure 2: 312 

Figure 2 313 

 
Sources and Notes:  

[2]: Phase III Direct Testimony of Peter J. Kelly, lines 958-963. 

As shown on line 7 of Figure 2 above, Mr. Kelly applies the Scenario A and B 314 

Negligence Portions to the 2023 BHE insurance premium to yield negligence 315 

 
35  Id. at lines 943-950. 
36  Id. at lines 946-948. 
37  Id. at Appendix 2. 

Scenario A Scenario B
% $M % $M

Kelly Figures 5.1 and 5.2
2023 BHE Gross Premium [1] 97.7          97.7          
10% of 2023 BHE Gross Premium* [2] 9.8            9.8            
Subtotal [3] 107.5        107.5        
Increase Not Covered by Kelly's Claimed 10% Market Rate: [4]

Not Attributable to Negligence [5] 1.5% 0.8            16.2% 8.1            

Negligence Portion [6] 98.5% 49.6          83.8% 42.2          

Total [7] 100.0% 50.4          100.0% 50.4          
2024 BHE Gross Premium [8] 157.8        157.8        
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attribution amounts of $49.6 million and $42.2 million respectively. He suggests on 316 

page 52 of his report that the average of these values, $45.9 million, is an appropriate 317 

basis for disallowing part of the 2023 to 2024 increase in the Company’s ELI 318 

premiums.  319 

Q. How do you recommend the Commission apply Mr. Kelly’s calculations? 320 

A. I strongly recommend the Commission disregard Mr. Kelly’s calculations. His method 321 

is conceptually flawed, arbitrary, and misleading:  322 

• Mr. Kelly provides no evidence that insurers in the real world apply an analysis 323 

such as his when considering insurance premium levels. Indeed, Mr. Kelly 324 

states that “[g]enerally, an insurance policy does not discriminate between 325 

liability in the absence of fault versus liability from negligence.”38 Thus there 326 

is no reason to believe that the size of the 2023 premium comports at all with 327 

his assessment or concerns. 328 

• Mr. Kelly also conflates 1) the procurement of wildfire liability insurance with 329 

2) the eventual disposition of wildfire claims, invoking potential circumstances 330 

only knowable ex post--after the fact--to justify an ex ante policy. Mr. Kelly 331 

appears to recognize this distinction, noting that “negligence is generally 332 

associated with a behavior which was wrongful and unreasonable because it 333 

violated some duty of care, resulting in what would otherwise be avoidable 334 

harm.”39 (emphasis of past tense added). This is not something inferred from 335 

mere association with utility equipment. 336 

 
38 Id. at lines 870-872. 
39 Id.at lines 868-870 (emphasis added). 
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• Separately, even if it were supportable to consider negligence derived from past 337 

conduct or outcomes to determine the recoverability of subsequent insurance 338 

premiums, there needs to be a careful demonstration of proximate connection. 339 

Here Mr. Kelly’s analysis again fails, starting with the fact that his referenced 340 

performance data set is ten years out of date. Perhaps worse, Mr. Kelly’s criteria 341 

for finding “Negligence Present” and then such outcomes being “attributed to 342 

negligence”40 are completely ad hoc and have no foundation in any managerial 343 

or behavioral viewpoint about appropriate fire management. For example, 344 

while it makes sense that only wildfires associated with utility equipment 345 

should be assessed for possible utility negligence, this hardly equates to 346 

concluding that all such wildfires could reasonably have resulted from 347 

negligence, as Mr. Kelly does in his Scenario A.41 Mr. Kelly’s Scenario B is no 348 

less arbitrary, relying solely on a 2023 study that determined 88% of fires are 349 

typically human caused. He provides no evidence that this highly general 350 

statistic (which presumably could include campfires, tossed cigarettes, and 351 

more that have nothing to do with utility operations) is somehow able to be 352 

extrapolated to utility fires. It also arbitrarily applies the judgement that 353 

“human-caused” per se means negligence.42  354 

• Mr. Kelly also makes the unspoken further leap between 1) assuming (or even 355 

observing) negligence as a legal matter, and 2) concluding that utility 356 

management has been imprudent in a manner that would justify cost 357 

 
40  Phase III Direct Testimony of Peter J. Kelly, line 945. 
41  Id. at lines 941-942. Id. at lines 941-942. 
42  Id. at lines 943-950. See also Mr. Kelly’s execution flaws, below. 
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disallowance. As explained in my direct testimony, there are differences 358 

between the prudent operation of a utility with respect to wildfire mitigation 359 

and the ex post finding of negligence in a legal setting.43  360 

Q. Are there other problems in Mr. Kelly’s analysis? 361 

A. Yes. In addition to being conceptually flawed, Mr. Kelly’s analysis is internally 362 

inconsistent even in its execution on its own terms. His application of negligence 363 

findings is inconsistent across events involving the same claimed cause of a fire. 364 

Namely, he considers the Hugo Fire to be “result of a tree falling into a power line,” 365 

and finds no evidence of negligence.44 For the Slater Fire, Mr. Kelly finds that there 366 

was negligence even though he describes the fire to also be started by power lines 367 

downed by a tree.45 The only difference between these two fires is that the Slater Fire 368 

(the one that Mr. Kelly associates with negligence) is 85 times as large as the one that 369 

he deems to not be associated with negligence. Also, even if an 88 percent “negligence 370 

portion” were appropriately applicable in concept, Mr. Kelly uses it to supplant actual 371 

evidence from settlement agreements (e.g., for the Archie Fire). Notably, none of the 372 

“negligence portion” of ELI premiums posited by Mr. Kelly is based on any real-world 373 

judicial or regulatory finding of utility negligence. Even more importantly for this 374 

proceeding, Mr. Kelly provides no evidence that insurers in the real world apply such 375 

a methodology when considering ELI premium levels. 376 

 
43  Frank Graves Direct Testimony at lines 826-833. Cerro Palado Fire in New Mexico in 2022 that was started 

by a controlled burn that got out of control. See https://www.latimes.com/world-nation/story/2023-07-24/u-
s-forest-service-burn-started-wildfire-that-nearly-reached-los-alamos-new-mexico-agency-says.  

44  Phase III Direct Testimony of Peter J. Kelly, Appendix 2. 
45  Id. at Appendix 2. 

https://www.latimes.com/world-nation/story/2023-07-24/u-s-forest-service-burn-started-wildfire-that-nearly-reached-los-alamos-new-mexico-agency-says
https://www.latimes.com/world-nation/story/2023-07-24/u-s-forest-service-burn-started-wildfire-that-nearly-reached-los-alamos-new-mexico-agency-says
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Q. Do any other intervenor witnesses imply that the Company’s insurance costs 377 

should be disallowed due to alleged negligence claims? 378 

A. Yes, Mr. Einfeldt and Mr. Boothman make general suggestions that the Company’s 379 

insurance cost increases are due to the James verdict or other past fires. Mr. Einfeldt 380 

states that the “Labor Day Fires and the McKinney fire in 2022 have had an adverse 381 

effect on the inordinately large insurance cost increase experienced by PacifiCorp.”46 382 

He also refers to the “Company’s adjudicated liability in the James case” in 383 

recommending factors that the Commission should weigh when deciding on a 384 

reasonable insurance cost for the Company.47 Mr. Boothman similarly refers to the 385 

James case in the context of PacifiCorp’s insurance cost increases and advises the 386 

Commission to consider the “Company’s negligence or alleged fault” in the Labor Day 387 

Fires when assessing the insurance costs.48 388 

Q. Intervenors seem to interpret the cost increases as almost entirely due to what 389 

they infer to be PacifiCorp mismanagement of fire risk in the James case. Is this 390 

a reasonable inference? 391 

A. No. Not only have they misconstrued the evidence, as explained above, but they have 392 

leapt to this conclusion without any attempt to assess the extent to which exogenous 393 

conditions are driving increases in the costs of wildfire damage insurance generally that 394 

face all such utility clients – even though they acknowledge that this risk is widespread 395 

and causing distress and insurance difficulties for the whole industry.  396 

 
46  Phase III Direct Testimony of Jeffrey S. Einfeldt, lines 171-173. 
47  Id. at lines 212-216. 
48  Phase III Direct Testimony of Karl Boothman, lines 163-178, 525-537. 
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Even if PacifiCorp premiums did increase shortly after Labor Day fire claims 397 

arose, there is no evidence that the insurance companies perceived or were penalizing 398 

poor fire management at the Company. It is likely that the fire simply gave them new 399 

information about the risk exposure PacifiCorp is facing. Fire risk-modeling has 400 

become much more difficult and complex in the past few years, because conditions are 401 

increasingly unlike the historical patterns and because new factors, often with low data 402 

availability, are involved (such as soil dryness, insect infestations, fire season 403 

lengthening, later and more extreme times of high wind conditions, and more).49  404 

Historically, mega-fires were rare events, which is a large part of why their 405 

modeling is difficult. As a result, any new information about their occurrence is likely 406 

to cause shifts in their perceived risk. For example, what were considered 1/500-year 407 

events may abruptly become perceived as 1/50-year events, if a few of them occur in 408 

short succession. Similarly, regions that have not had many such past events could 409 

suddenly be deemed risky if/when an unusually large event occurs. That of course does 410 

not mean the problems actually became more prevalent or larger at that moment. 411 

Rather, it means the prior beliefs the industry and its experts held about such problems 412 

became radically updated at that point.   413 

Q. Is there evidence for this updating and spilling over of information beyond the 414 

environment specifically where a disaster occurred? 415 

A. Yes, the insurance industry itself demonstrates this. For instance, there is evidence that 416 

the costs and risks borne by the reinsurance industry, which is upstream from primary 417 

 
49  Volker C. Radeloff et al., Rapid growth of the US wildland-urban interface raises wildfire risk, PNAS (Mar. 

2018), available at: https://www.pnas.org/doi/10.1073/pnas.1718850115 (last visited March 6, 2025). See 
also Swiss Re Group, Focus on natural catastrophes: Wildfires (Jan. 22, 2025), available at: 
https://www.swissre.com/risk-knowledge/mitigating-climate-risk/wildfires.html. 

https://www.pnas.org/doi/10.1073/pnas.1718850115
https://www.swissre.com/risk-knowledge/mitigating-climate-risk/wildfires.html
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insurers and is used to backstop much property damage insurance, are increasing due 418 

to the increasing difficulty in covering and diversifying the expanding amount of 419 

climate disasters of all types around the world. Reinsurers provide insurance for 420 

portions of the claims facing primary insurance companies, which they diversify by 421 

covering many types of risks all over the world.50 Such reinsurance is common, 422 

possibly essential, for the providers of natural disaster damage coverage to retail 423 

customers like utilities or corporations. Worldwide, claims for natural disaster events 424 

are way up over the past few years, largely due to increasing costs and greater 425 

likelihoods of climate-aggravated extreme events of all types, not just fires.51 426 

Correspondingly, the reinsurance contract prices have increased dramatically and are 427 

being passed on to the primary insurers. Statistical studies show that end-use insurance 428 

price increases are very sensitive to upstream reinsurance prices (sometimes more so 429 

than to the direct number or cost of local events).52 430 

This stress on reinsurers will raise PacifiCorp costs regardless of the 431 

Company’s fire incidence. That will not explain all increases at PacifiCorp, but it means 432 

that any observed increases have multiple causes which need to be teased out before 433 

criticizing their size. Much may be due to general risk factors not aggravated by or even 434 

specific to the Company. At the very least, such general influences should be removed 435 

from any claim that some portion of the Company insurance costs are unreasonable. 436 

 
50  Reinsurers do not handle damage claims directly and have no involvement with the harmed party 

policyholders. Instead, they cover claim amounts incurred by primary insurers under contractual terms. 
51  Aon, Weather, Climate and Catastrophe Insight, 2024, available at: 

https://www.aon.com/getmedia/f34ec133-3175-406c-9e0b-25cea768c5cf/20230125-weather-climate-
catastrophe-insight.pdf.  

52  Benjamin J. Keys & Philip Mulder, Property Insurance and Disaster Risk: New Evidence from Mortgage 
Escrow Data (June 2024), available at: http://www.nber.org/papers/w32579. 

https://www.aon.com/getmedia/f34ec133-3175-406c-9e0b-25cea768c5cf/20230125-weather-climate-catastrophe-insight.pdf
https://www.aon.com/getmedia/f34ec133-3175-406c-9e0b-25cea768c5cf/20230125-weather-climate-catastrophe-insight.pdf
http://www.nber.org/papers/w32579
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IV. UTAH ALLOCATION FACTOR 437 

Q. What does Mr. Gleba propose regarding the allocation of PacifiCorp insurance 438 

costs across the states in its service territory? 439 

A. Mr. Gleba discusses various factors which may influence the relative risks and 440 

insurance pricing for PacifiCorp’s service territory. He states that “the actual 441 

experience in Utah, as compared to other Western states within PacifiCorp’s coverage 442 

area, has not been adequately reflected in the portion of the premium being allocated 443 

to Utah.”53 Further, he notes that “[t]he legal environment in Utah is significantly 444 

different than in other states where PacifiCorp operates, to the extent that similar events 445 

could result in different ultimate costs depending on the jurisdiction where they 446 

occur.”54 For these reasons, he considers Utah to have a fairly low share of PacifiCorp’s 447 

wildfire liability risk relative to other states, and lower than the allocation implied by 448 

the SO Factor. Mr. Gleba evaluated Verisk-estimated exceedance probability curves 449 

for wildfire liabilities by state to quantify a revised allocation factor. His proposed 450 

methodology indicates the wildfire liability premium that should be allocated to Utah 451 

is 14.3 percent.55  452 

Q. Is the cross-state allocation question being addressed in PacifiCorp’s workshops 453 

with stakeholders?  454 

A. Yes. Company witness Ms. Joelle R. Steward discusses in her Phase III rebuttal 455 

testimony ways in which PacifiCorp is working with its stakeholders on issues related 456 

to multi-state cost allocation.  457 

 
53  Phase III Direct Testimony of John Gleba, lines at 1222-1224. 
54  Id. at lines 1283-1285. 
55  Id. at lines 1430-1431. 
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Q. What is your impression of Mr. Gleba’s proposed allocation factor? 458 

A. Mr. Gleba is premature in arguing that he has identified a better (fairer, or more 459 

efficient) allocation metric. There is qualitative intuition for considering the types of 460 

data that Verisk has provided into an allocation policy, but the exceedance probability 461 

curves he relies upon can be quite sensitive to the specific modeling assumptions 462 

regarding drivers of fire risks, liability determination, and damages tabulations. 463 

Without a full exploration of these models, I cannot confirm or reject whether their 464 

outputs are closely related to fire likelihoods or fire-induced potential damages. 465 

It is important to recognize that Mr. Gleba’s recommended shares depend 466 

entirely on the Verisk data being “correct” and complete, i.e. the hope that they have 467 

considered all of at least the major, knowable factors that contribute to future fire 468 

damage risk. This is a complex analysis. Without faulting the Verisk simulation, it is 469 

arguable that the true risk distribution could be quite different than what Mr. Gleba 470 

concludes.  471 

Q. Is there a risk from moving too soon towards any single state’s preferred 472 

allocation method? 473 

A. Yes, it may cause a drift towards an ad hoc and inconsistent weave of allocation rules 474 

across the states that may not add up to full cost recovery. Worse, it may create 475 

momentum towards each state “going it alone.” Mr. Gleba has proposed an untested 476 

allocation method which, regardless of merits, will shift some costs to other states 477 

without prior agreement, opening the risk that prudently incurred overall costs could 478 

be incompletely recovered by PacifiCorp and taking a step towards a Utah-only 479 
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strategy of wildfire insurance that would not have the efficiency or diversification 480 

benefits of the multi-state strategy. 481 

Such prospects for a cost shift or misalignment between states can already been 482 

seen in comparison to Wyoming. In PacifiCorp’s general rate case proceeding before 483 

the Wyoming Public Service Commission, the Wyoming Office of Consumer 484 

Advocate (“OCA”) similarly proposed an Excess Liability (“EL”) Factor to replace the 485 

SO Factor. However, the OCA’s methodology resulted in a higher EL Factor for Utah 486 

(24.2 percent)56 than that proposed by Mr. Gleba (14.3 percent). And Mr. Gleba’s 487 

allocation factor for Wyoming (25.6 percent) is higher than what the OCA calculated 488 

for Wyoming (5.5 percent).57 This misalignment is evidence that any change to the 489 

allocation factor needs further, concurrent evaluation from all stakeholders. 490 

Ms. Steward further discusses the proposed allocation factor in her Phase III rebuttal 491 

testimony. 492 

V. CONCLUSIONS 493 

Q. Please summarize your conclusions in you Phase III rebuttal testimony.  494 

A. The main concern and criticism of these intervenors appears to boil down to the fact 495 

that the rapidly rising costs of fire risk and fire insurance are making customers 496 

unhappy and suspicious of mismanagement. This is understandable, but the witnesses 497 

have not identified any actual flawed decisions or practices by PacifiCorp. Mega-fires 498 

have their extreme damages mostly because of external, uncontrollable, often weather-499 

 
56  In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Service 

Rates by Approximately $123.5 Million Per Year or 14.7 Percent, To Establish An Insurance Cost Adjustment 
Rider, to Revise the Energy Cost Adjustment Mechanism, to Approve The Wildfire Mitigation Plan, and to 
Approve A Voluntary Renewable Energy Credit Program, Docket No. 20000-671-ER-24 (Record No. 
17659), Direct Testimony of Anthony J. Ornelas, OCA Exhibit No. 300 at 12 (Dec. 20, 2024). 

57  Id. 
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driven factors that happen to come together to make a problem explode in scale and 500 

consequence. When and where that happens is somewhat idiosyncratic, making the past 501 

geographic and time patterns of very costly cases difficult or misleading to use as a 502 

benchmark for what to expect in the future. For the same reason, fire insurance costs 503 

are rising regardless of the particular experience of any individual utility in any 504 

particular state, and are doing so in part because the entire insurance industry is under 505 

stress from many kinds of natural disasters. Under such circumstances, we should be 506 

cautious about inferring blame or mismanagement from the size of recent claims or the 507 

growth in insurance costs. Likewise, isolating portions of the Company for specific 508 

cost/risk causality and insurance planning is likely to prove unattractive in the long run, 509 

even if it appears attractive today based on a small past sample of a growing and rapidly 510 

evolving problem. System-wide pooling and company-wide sharing/diversifying of 511 

costs is likely to be the best practice.  512 

Q. Does this conclude your rebuttal testimony? 513 

A. Yes. 514 
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