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Are you the same Mariya V. Coleman who filed direct testimony with the
Company’s initial filing, and direct and rebuttal testimony in Phase III of this
proceeding on behalf of PacifiCorp, d/b/a Rocky Mountain Power (“Rocky
Mountain Power” or the “Company”)?
Yes.

I. PURPOSE OF TESTIMONY
What is the purpose of your Phase III surrebuttal testimony?
My testimony supports Rocky Mountain Power’s request to recover approximately
$185.7 million, total-Company, $82 million Utah-allocated, for test year excess
liability insurance (“ELI”) premiums; and approval of a deferred accounting order
(“DAO”) of approximately $104.4 million, Utah-allocated, of incremental ELI
premiums since 2023. My direct and rebuttal testimony focused on the prudence of
these costs and demonstrated that insurers did not increase the Company’s ELI
premiums because of the jury’s gross negligence verdict in James v. PacifiCorp.' My
surrebuttal testimony addresses the Phase III rebuttal testimony of Mr. Peter J. Kelly
on behalf of the Division of Public Utilities (“DPU”), which responds to my Phase III
direct testimony.
Please summarize your Phase III surrebuttal to Mr. Kelly’s rebuttal testimony.
As I stated in my Phase III direct testimony, I have been involved in procuring the
Company’s ELI policies for more than a decade. My direct and rebuttal testimony
demonstrated that the Company’s ELI premium increases that accelerated in 2023-

2024 and continued in the test year were not caused by insurers’ perceptions that the

! James v. PacifiCorp, No. 20-CV-33885 (Cir. Ct. Multnomah Cnty., June 12, 2023) (“James”). The Company
has appealed the James verdict. The appeal is currently pending at the Oregon Court of Appeals.
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Company engaged in “tortious conduct” because of the verdict in the James litigation,
or by the damages associated with that verdict. Rather, the premium increases were
based on factors insurers regularly consider, including the Company’s history of ELI
claims paid by insurers (unrelated to James), along with assessment of risks facing the
Company during the period its policies will be in effect — including wildfire and
associated litigation risks. In other words, neither the jury’s finding of negligence in

James, nor the damages assessed in that case caused the ELI insurance increases the

Company has experienced since 2023.

Mr. Kelly agrees that I “correctly provide[d] a detailed description of how
losses which have occurred but are not paid by an insurer are excluded from the
historical loss calculations of that insurer when evaluating the base level of losses
associated with an insured.”? But Mr. Kelly also makes general observations that
insurance companies consider losses that they have not reimbursed, and speculates that
insurance companies took the James negligence verdict and damages into account in
setting the Company’s post-2023 ELI premiums. Based on the specific facts in this
case, | demonstrate that Mr. Kelly’s general observations are inapplicable and that the

Company’s insurance companies did not consider James in calculating the Company’s

ELI premiums since 2023.

2 See Phase I11 Rebuttal Testimony of Peter J. Kelly, lines 11-14.
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II. RESPONSE TO DPU REBUTTAL TESTIMONY

Q. Does Mr. Kelly’s rebuttal testimony concede a fundamental premise of your

testimony, which is that the James verdict is not a part of the Company’s insurer-

paid loss history considered in setting future premiums?

A. Yes. The Commission identified the fundamental question at issue in recovery of the
Company’s deferred and test year ELI premiums as “whether and to what extent RMP’s
tortious conduct in James is the cause of its vastly higher premiums.”® Mr. Kelly has
previously testified that insurance companies do not generally consider negligence in
paying claims and setting future premiums.* In his rebuttal testimony, Mr. Kelly now
agrees with my Phase III direct testimony that, when evaluating an insured company’s
losses for purposes of calculating future premiums, “losses which have occurred but
are not paid by an insurer are excluded from historical loss cost history calculation of
that insurer when evaluating the base level of paid losses associated with an insured.”
Mr. Kelly’s testimony concedes that insurers look to their historical loss experience in

setting future premiums and that damages from the James case are not a part of the

Company’s insurer-paid loss history.

3 Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility Service Rates in Utah
and for Approval of its Proposed Electric Service Schedules and Electric Service Regulations, Docket 24-035-

04, Order at page 11 (Oct. 4, 2024).

4 Phase III Direct Testimony of Peter J. Kelly, lines 870-872 (“Generally an insurance policy does not discriminate

between liability in the absence of fault versus liability from negligence.”)
5 Phase 111 Rebuttal Testimony of Peter J. Kelly, lines 34-37.
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Notwithstanding Mr. Kelly’s concession that James is not included in the
Company’s insurer-paid historical loss experience, does he contend that the
Company’s insurers would have considered historical losses not paid by insurers
(such as James damages) in setting ELI premiums since 2023?

Yes. Mr. Kelly contends that insurer-paid historical loss experience is only one tool
insurance companies use to measure the potential of future losses in setting premiums.
Mr. Kelly testifies that insurers also consider historical losses they have not paid in
their rating models, calculating the frequency and severity distribution of all past events
(paid and unpaid by insurers) to calculate a loss assumption used to set future premium
levels.

Does Mr. Kelly specifically conclude that the Company’s insurers applied this
approach and considered James in setting the Company’s ELI premiums since
2023?

No. Mr. Kelly’s testimony makes only general observations about insurance companies
considering historical losses that they have not reimbursed, but he does not consider
how the terms of the Company’s ELI insurance apply to the James litigation or the
status of that litigation. Likewise, Mr. Kelly does not opine on how and to what extent
the James losses impacted on the Company’s ELI premiums since 2023, which is the
question now before the Commission.

Why is this important?

The specific factors I mentioned—how the terms of the Company’s ELI insurance
apply to the James litigation and the status of that litigation—demonstrate that

Mr. Kelly’s general observations around insurance companies’ consideration of
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REDACTED

historical losses they have not paid are inapplicable to the facts of this case. -
I
I
I

How do the terms of the Company’s ELI insurance contradict Mr. Kelly’s
testimony implying that the Company’s insurers might have considered James as
part of the Company’s ELI loss history even though insurers have paid no claims
related to that case?

The Company’s ELI insurance policies pay for claims only as defined by those policies.
Most basically, a lawsuit is not defined as a “claim” (or to use Mr. Kelly’s language,
an insurable “event”) under the Company’s ELI policies, so lawsuits themselves are
not included in the Company’s ELI loss history. Accordingly, the James litigation,
which is comprised of negligence allegations related to multiple discrete wildfires, is
not a “claim” under the Company’s ELI coverage that could be included in the
Company’s ELI loss history. Even accepting Mr. Kelly’s general statements that
insurance companies may consider historical losses they have not paid in setting future
premiums, the James litigation itself is not a claim that could generate such losses under
the Company’s ELI policies.

Following up on your last answer, could the individual negligence allegations
related to the specific wildfires in James constitute “claims” that could generate
losses under the Company’s ELI policies?

Possibly, but not at this time. Individual wildfires within James could be defined as

individual occurrences or claims under the Company’s ELI policies, but only when
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payment by the Company is imminent or has been made. The Company receives
insurance payments on a reimbursement basis only with payments to claimants serving
as a proof of loss. Until the Company tenders payment, the Company’s insurance
companies would not consider the allegations in James related to individual wildfires
as “claims” that could generate losses under the Company’s ELI policies (and such
claims would not be reimbursable because of policy limits as explained in my direct
testimony).

How does the status of the James litigation further contradict Mr. Kelly’s rebuttal
testimony on this issue?

The unprecedented James verdict is now pending on appeal, the Company is optimistic
the verdict will be overturned, and the Company has paid no claims to the James
plaintiffs. Unless and until the Company makes such individual damages payments,
from an insurance perspective, the James case includes neither claims as defined by the
Company’s ELI policies, nor does it reflect losses that could be reflected in an
insurance company’s rating models as Mr. Kelly alleges. That is, the Company must
have paid a claim before it can be considered an historical loss and the Company has
paid no claims associated with James.

Does Mr. Kelly’s testimony implicitly concede that the Company must first pay a
claim before it can be deemed a loss event that an insurance company might
consider in its rating model?

Yes. Mr. Kelly’s testimony contends that insurance companies consider “historical

potentially insurable events” or a “non-paid loss event.”® Under the Company’s ELI

¢ Phase 111 Rebuttal Testimony of Peter J. Kelly, lines 43, 91-92.
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125 policies, the individual claims underlying the James case would not meet the definition

126 of a potentially insurable event or loss event until the James litigation is concluded and
127 the Company tenders payments for the claims. Even under Mr. Kelly’s theory that
128 insurance companies consider historical losses which they have not paid in setting
129 future premiums, the claims underlying the James litigation have not matured into such
130 historical losses and may never do so.

131 Q. Does Mr. Kelly’s general testimony about insurance companies’ consideration of
132 unreimbursed historical losses in their ratings models demonstrate that the James
133 verdict caused the increase in the Company’s ELI premiums since 2023?

134 A No. The specific evidence in this case is all to the contrary.

135 Q. Does that conclude your Phase III surrebuttal testimony?

136 A. Yes.
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