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Q. Are you the same Timothy J. Hemstreet who previously submitted direct 1 

testimony in this proceeding on behalf of PacifiCorp d/b/a Rocky Mountain Power 2 

(“PacifiCorp” or the “Company”)?  3 

A. Yes. 4 

Q. Do you have experience with the Klamath Hydroelectric Settlement Agreement? 5 

A. Yes, I have been involved in issues related to the Klamath hydroelectric assets since 6 

2006 and served on the Company’s team that negotiated the Klamath Agreement in 7 

Principle in 2008, the Klamath Hydroelectric Settlement Agreement (“KHSA”) in 8 

2010, amendments to the KHSA in 2016, and the Klamath Memorandum of Agreement 9 

in 2020. Although my work responsibilities have changed over the span of my career 10 

with the Company, I have continued to retain involvement in, and oversight of, issues 11 

related to the KHSA and its implementation since my participation in the negotiation 12 

of the various Klamath settlement agreements.  13 

I.     PURPOSE AND SUMMARY 14 

Q. What is the purpose of your rebuttal testimony in this proceeding? 15 

A. The purpose of my testimony is to respond to the testimony of Utah Association of 16 

Energy Users (“UAE”) witness Mr. Kevin C. Higgins with respect to proposed 17 

adjustments and recommendations relating to the Company’s construction and funding 18 

of the Fall Creek Hatchery to comply with its obligations under Interim Measures 19 19 

and 20 of the KHSA.  20 

Q. Can you please summarize UAE’s proposed adjustments and recommendations? 21 

A. With respect to the Company’s construction of the Fall Creek Hatchery to satisfy its 22 

obligation under Interim Measure 19 of the KHSA, and the funding of the facility’s 23 
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operations pursuant to Interim Measure 20, UAE proposes to disallow all cost recovery 24 

from Utah customers for the facility based on an argument that the settlement 25 

stipulation adopted to resolve Klamath-related issues that arose in the Company’s 2012 26 

general rate case, Docket No. 11-035-200 (“2012 Settlement Stipulation”)1 is relevant 27 

to the consideration of cost recovery for the facility. UAE contends that the Fall Creek 28 

Hatchery project is a dam removal cost under both the 2012 Settlement Stipulation and 29 

the KHSA and is thus not recoverable from Utah customers.2  30 

Q. Can you please summarize your rebuttal testimony with respect to UAE’s position 31 

on the Fall Creek Hatchery? 32 

A. My testimony provides relevant background necessary to understand that UAE’s 33 

argument that the 2012 Settlement Stipulation governs cost recovery for the Fall Creek 34 

Hatchery is misguided. Indeed, a review of the record in the 2012 general rate case 35 

makes it clear that the 2012 Settlement Stipulation was never intended to address cost 36 

recovery for Interim Measures implemented by the Company pursuant to the KHSA. 37 

The 2012 Settlement Stipulation did not prohibit the Company from recovering Interim 38 

Measure 19 study costs in the 2012 general rate case and has no bearing on the 39 

consideration of cost recovery for the Fall Creek Hatchery in this case. The 2012 40 

Settlement Stipulation provision used by Mr. Higgins to construct an argument against 41 

cost recovery for the Fall Creek Hatchery was intended to clarify that the $172 million 42 

Customer Contribution towards dam removal costs described in the KHSA could not 43 

be allocated to Utah customers, as had been proposed in the case by the Company.  44 

 
1 In the Matter of the Application of Rocky Mountain Power for Authority to Increase its Retail Electric Utility 
Service Rates in Utah and for Approval of its Proposed Electric Service Schedules and Electric Service 
Regulations, Docket No. 11-035-200. 
2 Phase I Direct Testimony of Kevin C. Higgins at lines 523-574. 
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Further, my testimony clarifies that the Company’s construction and funding of 45 

the Fall Creek Hatchery is neither a dam removal cost as understood in the 2012 46 

Settlement Stipulation or a dam removal cost under a correct understanding of the 47 

KHSA. Even assuming the 2012 Settlement Stipulation was relevant as a lens through 48 

which one should view the question of cost recovery for the Fall Creek Hatchery, a 49 

thorough understanding of the KHSA makes it clear that Mr. Higgins’s argument would 50 

still be baseless as it does not accurately reflect the separate and distinct obligation of 51 

the Company to implement KHSA Interim Measures from the separate and distinct 52 

dam removal and related permitting activities undertaken by other Klamath settlement 53 

parties.  54 

Mr. Higgins’ position also ignores the KHSA’s allocation of cost responsibility 55 

for the Interim Measures to the Company, and the prohibition on the use of dam 56 

removal funding sources to implement actions that are not within the scope of Facilities 57 

Removal, which Interim Measures are not. By ignoring the original intent of the 2012 58 

Settlement Stipulation, Mr. Higgins incorrectly claims that because the Company was 59 

obligated to undertake actions related to dam removal (one must ask what actions under 60 

a dam removal settlement would not be related to dam removal) there can be no cost 61 

recovery for those actions. That is clearly an incorrect understanding of the 2012 62 

Settlement Stipulation and is inconsistent with the history of cost recovery related to 63 

implementation of the KHSA and costs associated with Interim Measures – even in the 64 

2012 general rate case which gave rise to the stipulation. If the 2012 Settlement 65 

Stipulation had been intended to mean what Mr. Higgins argues, it would have clearly 66 

expressed a cost recovery prohibition.  67 
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Q. Do you agree with UAE’s statement that the 2012 Settlement Stipulation 68 

precludes cost recovery for the Fall Creek Hatchery project? 69 

A. No. The 2012 Settlement Stipulation provision cited by Mr. Higgins was never 70 

intended to resolve questions of whether, or in which cases, the Company could seek 71 

cost recovery for its expenditures to implement Interim Measures in fulfillment of its 72 

obligations under the KHSA. This is clear since the word “Interim Measures” fails to 73 

appear in the stipulation. To understand what the 2012 Settlement Stipulation was 74 

intended to address, it is worth repeating the entirety of the relevant portion of the 2012 75 

Settlement Stipulation, found at paragraph 60. 76 

60.  Notwithstanding the preceding paragraphs 58 and 59, the 77 
Company agrees that it may not recover from Utah ratepayers in this or 78 
any other proceeding any dam removal or removal related costs 79 
associated with the Klamath Hydroelectric Settlement Agreement 80 
(“KHSA”), including but not limited to “Facilities Removal”, the 81 
“Secretarial Determination”, the “State Cost Cap”, or the 82 
implementation of the “Definite Plan” or “Detailed Plan” related to the 83 
Klamath Hydroelectric Project, and whether funded or incurred by a 84 
“Party” or “Parties”, “States”, or the “Dam Removal Entity,” as these 85 
terms are defined and used in the KHSA. The Company’s agreement 86 
includes, without limitation, no recovery from Utah ratepayers of any 87 
dam removal or removal related cost resulting from any amendment to 88 
or substitute agreement for the KHSA, or dispute resolution, alternate 89 
or substitute funding, financing mechanism substitution, or shortfall 90 
funding described by the KHSA. Nothing in this paragraph shall 91 
preclude the Company from applying for recovery from Utah ratepayers 92 
of Utah’s allocated share of costs that are prudently incurred by the 93 
Company in connection with: (i) “Decommissioning”, as defined in the 94 
KHSA, and (ii) operation and maintenance of the Klamath Project for 95 
continued generation. Nothing in this paragraph, paragraphs 58 or 59, 96 
or in this Stipulation shall (i) preclude the Company from applying for 97 
recovery from Utah ratepayers of Utah’s allocated share of costs that are 98 
prudently incurred by the Company in connection with potential future 99 
proceedings before the Federal Energy Regulatory Commission to 100 
relicense or decommission and/or remove the Klamath Project facilities, 101 
or (ii) be construed as approval or disapproval of any such future 102 
Company application for recovery from Utah ratepayers of costs 103 
identified in the immediately preceding sentence, nor as a waiver, 104 
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compromise or limit of any party’s rights, defenses, remedies, duties, or 105 
jurisdictional objections available under Federal or Utah law in 106 
connection with any such application.3 107 

 
Q. What Klamath-related issues were resolved in the 2012 Settlement Stipulation? 108 

A. During the 2012 general rate case, the Company presented its rationale for entering into 109 

the KHSA and sought various adjustments to rates to collect KHSA-related costs.4 The 110 

main adjustments associated with the KHSA included: 1) accelerated depreciation of 111 

the Klamath hydro facilities; 2) recovery of Klamath relicensing and settlement process 112 

costs; and 3) recovery of the Utah-allocated portion of the $172 million Customer 113 

Contribution to the costs of “Facilities Removal”.5 The Customer Contribution was 114 

described in Section 7.3.2.A of the KHSA, and was to be collected over a 10-year 115 

period.6 Other KHSA-related adjustments in the 2012 general rate case included the 116 

recovery of capital and operations and maintenance costs to implement the KHSA, 117 

including the cost of various Interim Measures.7 118 

Q. Were each of these issues resolved in the 2012 Settlement Stipulation? 119 

A. Yes, each of these issues was resolved in the stipulation. Specifically, accelerated 120 

depreciation of the Klamath facilities was addressed in paragraph 58 of the stipulation, 121 

cost recovery of relicensing and settlement process costs was addressed in paragraph 122 

59, and the allocation of KHSA dam removal costs that were to be funded by the 123 

Customer Contribution was addressed in paragraph 60. The 2012 Settlement 124 

Stipulation did not explicitly address cost recovery for capital projects and operations 125 

 
3 2012 Settlement Stipulation, ¶ 60. 
4 Docket No. 11-035-200, Direct Testimony of Andrea Kelly, lines 53-146 and 546-768 (Feb. 15, 2012). 
5 Docket No. 11-035-200, Direct Testimony of Steven R. McDougal, Lines 824-829 (Feb. 15, 2012). 
6 KHSA Section 7.3.2.A. 
7 Docket No. 11-035-200, Direct Testimony of Steven R. McDougal, Exhibit RMP___(SRM-2), at page 8.11 
(including 8.11.1 and 8.11.2) (Feb. 15, 2012).  
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and maintenance expenditures related to KHSA implementation, including the costs of 126 

KHSA Interim Measures – and those costs were treated similarly to other costs in the 127 

rate case addressed in the 2012 Settlement Stipulation.  128 

Q. Were costs associated with implementation of Interim Measures related to 129 

PacifiCorp’s hatchery obligations under the KHSA considered during the 2012 130 

general rate case? 131 

A. Yes. Company witness Mr. Mark A. Tallman described operations and maintenance 132 

cost increases related to implementation of the Company’s hatchery obligations 133 

pursuant to Interim Measure 19 – the very same Interim Measure that ultimately 134 

required the construction of Fall Creek Hatchery – in his direct testimony. Mr. Tallman 135 

specifically stated: 136 

Finally, under the KHSA, PacifiCorp is obligated to undertake a study 137 
of options for continuing to meet hatchery production goals in the 138 
Klamath basin for an eight-year period following the time when the Iron 139 
Gate dam is envisioned to be removed under the terms of the KHSA. 140 
This hatchery study also drives an increase in costs during the test 141 
period.8 142 
 

Q. Did Mr. Higgins object to the inclusion of these Interim Measure 19 study costs in 143 

rates in his testimony during the 2012 general rate case, consistent with his current 144 

assessment that such costs are “dam removal related”? 145 

A. No, he did not. Based on review of his testimony in that case, Mr. Higgins apparently 146 

had no issue with the inclusion of these costs in rates. 147 

 

 

 

 
8 Docket No. 11-035-200, Direct Testimony of Mark R. Tallman, lines 202-207 (Feb. 15, 2012). 
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Q. How did paragraph 60 of the 2012 Settlement Stipulation resolve issues related to 148 

the allocation of the costs of dam removal that were in dispute in the 2012 general 149 

rate case? 150 

A. During the rate case, the Company sought recovery of all KHSA cost elements under 151 

the “Rolled-In” allocation methodology that was favored by the Public Service 152 

Commission of Utah (“Commission”) at the time and which was appropriate for 153 

consideration of costs associated with system resources.9 This allocation methodology 154 

was applied to the $172 million Customer Contribution towards “Facilities Removal 155 

Costs”, which was to be collected over a 10-year period. Under the “Rolled-In” 156 

allocation methodology, Utah-allocated costs of “Facilities Removal” were a $7.4 157 

million annual adjustment to expense.10 158 

Q.  How is “Facilities Removal” defined in the KHSA? 159 

A. The definition of “Facilities Removal” in the KHSA is below. 160 

“Facilities Removal” means physical removal of all or part of each of 161 
the Facilities to achieve at a minimum a free-flowing condition and 162 
volitional fish passage, site remediation and restoration, including 163 
previously inundated lands, measures to avoid or minimize adverse 164 
downstream impacts, and all associated permitting for such actions. 165 

Q. Did the Company’s proposal to allocate Facilities Removal costs to Utah 166 

customers have support outside the Company? 167 

A. Yes, the Division of Public Utilities supported the Company’s position that Utah 168 

customers should be allocated costs associated with the $172 million Customer 169 

 
9 Docket No. 11-035-200, Direct Testimony of Andrea Kelly, lines 99-105 (Feb. 15, 2012).  
10 Docket No. 11-035-200, Direct Testimony of Steven R. McDougal, Exhibit RMP___(SRM-2), at page 8.11 
(Feb. 15, 2011). 
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Contribution towards dam removal.11  170 

Q. How did the 2012 Settlement Stipulation resolve the question? 171 

A. The 2012 Settlement Stipulation made it clear that the Company would not recover the 172 

costs of Facilities Removal proposed to be collected from Utah Customers in rates. The 173 

costs of Facilities Removal in the 2012 general rate case were understood to be the 174 

Utah-allocated costs of the $172 million Customer Contribution. Clearly, the 175 

Stipulating Parties were interested in assuring that the costs of Facilities Removal 176 

proposed for recovery would not be recovered from Utah customers. Because 177 

permitting activities were understood to be a component of Facilities Removal given 178 

its definition in the KHSA, the Stipulating Parties ensured that the stipulation covered 179 

all types of costs they understood the KHSA could include in the cost of Facilities 180 

Removal, including studies, environmental review, and permitting costs conducted 181 

pursuant to the “Secretarial Determination”, and the planning, engineering and design 182 

of the dam removal that was to be included in the “Detailed Plan” and the “Definite 183 

Plan”. Because the $450 million cost of Facilities Removal was to be fully funded 184 

through the $200 million (with accrued interest) Customer Contribution and the $250 185 

million California Water Bond funding sources that comprise the “State Cost Cap”, this 186 

element of the KHSA was also included in the 2012 Settlement Stipulation.  187 

Q. Was the 2012 Settlement Stipulation intended to address cost recovery for actions 188 

that the Company was required to implement under the KHSA, such as 189 

implementation of the Interim Measures? 190 

A. No. As I’ve described above, the narrow purpose of paragraph 60 of the stipulation was 191 

 
11 Docket No. 11-035-200, Direct Testimony of Artie Powell on Behalf of the Division of Public Utilities, lines 
232-242 (Jun. 11, 2012). 
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to ensure that the $172 million Customer Contribution towards Facilities Removal 192 

would not be borne by the Company’s Utah customers.  193 

Q. Under the original KHSA executed in 2010 was the Company obligated to provide 194 

funding for “Facilities Removal”? 195 

A. No, the $172 million in funding for Facilities Removal was to be provided by dam 196 

removal surcharges on the Company’s California and Oregon customers. These 197 

surcharges comprised the “Customer Contribution”, which was a component of the 198 

State Cost Cap, along with the California Bond Funding.  199 

Q. Under the KHSA was the Company obligated to provide funding for the 200 

“Secretarial Determination”, the “Detailed Plan”, or the “Definite Plan”? 201 

A. No. 202 

Q. Under the KHSA, are the Interim Measures considered an element of Facilities 203 

Removal? 204 

A. No, the Interim Measures are not part of Facilities Removal. PacifiCorp is clearly 205 

assigned the obligation to implement the Interim Measures under the KHSA12 and the 206 

various Interim Measures contained in Exhibits C and D of the KHSA often spell out 207 

PacifiCorp’s specific funding obligations related to certain measures, as well as the 208 

actions that the PacifiCorp must undertake to fulfill its obligations under the measures.  209 

Q. In his testimony, Mr. Higgins points out that the definition of “Facilities Removal” 210 

in the KHSA does not exclude the Interim Measures. Is this helpful to understand 211 

the Company’s obligations under the KHSA? 212 

A. No. Facilities Removal under the KHSA is the responsibility of the Dam Removal 213 

 
12 KHSA Section 6.1.1. 
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Entity, to be implemented with funds provided through the contributions from 214 

California and Oregon customers to the State Cost Cap. PacifiCorp’s obligations under 215 

the KHSA are spelled out in the KHSA and relate fundamentally to cooperating with 216 

the dam removal study process (e.g., by providing information, access, and expertise), 217 

undertaking necessary regulatory filings to effectuate the settlement, and, among other 218 

things, implementing the Interim Measures. Facilities Removal is understood to not be 219 

an obligation of the Company, and, likewise, implementation of the Interim Measures 220 

is understood to be an obligation of the Company and not of the Dam Removal Entity 221 

that has access to the funding comprising the State Cost Cap. In my more than 14 years 222 

of work implementing the KHSA, I have never encountered anyone who took Mr. 223 

Higgins’ view that the Interim Measures could include Facilities Removal, or that 224 

Facilities Removal could include the Interim Measures. This view is contrary to the 225 

very specific cost and risk allocations designed in the KHSA. 226 

Q. Is the Company allowed to seek reimbursement for the cost of implementing the 227 

Interim Measures from the State Cost Cap or other funds collected to implement 228 

Facilities Removal? 229 

A. No. The KHSA restricts the funding comprising the State Cost Cap to implement only 230 

activities necessary to carry out Facilities Removal.13 No party to the Klamath 231 

settlement would be sympathetic to Mr. Higgins’ argument that Interim Measures are 232 

a subset of Facilities Removal and thus the Company would be free to access funding 233 

under the State Cost Cap to implement the Interim Measures. 234 

 

 
13 KHSA Section 4. 
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Q. Mr. Higgins points to the definition of Facilities Removal and concludes the Fall 235 

Creek Hatchery project squarely falls within this definition.14 Do you agree? 236 

A. No, and I note that Mr. Higgins provides no rationale to support his conclusion that the 237 

Fall Creek Hatchery falls within that definition. Under Mr. Higgins’ definition of 238 

“removal related” costs, all actions undertaken by the Company to comply with its 239 

obligations under the KHSA, the fundamental purpose of which was to remove dams, 240 

would be considered “removal related”, and thus not allowed to be recovered from Utah 241 

customers. 242 

Q. Is that how the Company has pursued cost recovery for its costs to implement the 243 

KHSA? 244 

A. No. The Company’s practices, as reflected in rates cases since the KHSA was executed, 245 

including the 2012 general rate case which gave rise to the 2012 Settlement Stipulation, 246 

has been to seek recovery of its costs to implement the KHSA – including the costs of 247 

Interim Measures – as system-allocated costs since those expenditures supported the 248 

ability of the Company to continue to operate the Klamath facilities for the benefit of 249 

all customers in all states. 250 

Q. Do you believe the 2012 Settlement Stipulation, on its own terms, binds the 251 

Company from seeking recovery of the Fall Creek Hatchery? 252 

A. No, I do not. The Company has remained faithful to the prohibition on recovering 253 

Facilities Removal costs from Utah customers that were to be borne by the Company’s 254 

California and Oregon customers through the collection of dam removal surcharges 255 

that funded the Customer Contribution towards dam removal. Consistent with this 256 

 
14 Phase I Direct Testimony of Kevin C. Higgins, lines 573-574. 
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principle, the Company has not sought to recover the costs of dam removal that have 257 

exceeded the State Cost Cap, and which the Company agreed to share equally with the 258 

states of California and Oregon pursuant to the 2020 Memorandum of Agreement. 259 

However, the 2012 Settlement Stipulation specifically states that it no longer applies to 260 

the situation that has governed the KHSA since it was amended in 2016 to shift the 261 

dam removal process away from a framework that required federal legislation to one 262 

that relied upon proceedings before the Federal Energy Regulatory Commission to 263 

approve the decommissioning and removal of the Klamath dams.15 The words of the 264 

2012 Settlement Stipulation below are thus relevant and make it clear that the 265 

stipulation no longer applies to cost recovery related to the KHSA, emphasis added. 266 

“Nothing in this paragraph, paragraphs 58 or 59, or in this Stipulation 267 
shall (i) preclude the Company from applying for recovery from Utah 268 
ratepayers of Utah’s allocated share of costs that are prudently 269 
incurred by the Company in connection with potential future 270 
proceedings before the Federal Energy Regulatory Commission to 271 
relicense or decommission and/or remove the Klamath Project 272 
facilities, or (ii) be construed as approval or disapproval of any such 273 
future Company application for recovery from Utah ratepayers of costs 274 
identified in the immediately preceding sentence, nor as a waiver, 275 
compromise or limit of any party’s rights, defenses, remedies, duties, or 276 
jurisdictional objections available under Federal or Utah law in 277 
connection with any such application.”16 278 
 

Q. How does that language of the stipulation then relate to the Commission’s inquiry 279 

as to whether cost recovery for the Fall Creek Hatchery should be authorized? 280 

A. This language makes it clear that the Company is not precluded from seeking recovery 281 

of Utah’s allocated share of costs that are prudently incurred by the Company to resolve 282 

 
15 KHSA Section 7.1.7. 
16 2012 Settlement Stipulation, ¶ 60. 
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issues related to the Klamath Project facilities in proceedings before the Federal Energy 283 

Regulatory Commission.  284 

Q. Has Mr. Higgins or any other witness in this proceeding argued that the 285 

Company’s decision to construct the Fall Creek Hatchery to meet its KHSA 286 

settlement obligations, its implementation of the project, or its funding of the 287 

hatchery as required in the KHSA was imprudent? 288 

A. No. 289 

Q. What do you recommend the Commission should consider in assessing whether 290 

cost recovery of the Fall Creek Hatchery should be allowed in this proceeding? 291 

A. I recommend that the Commission review the record in the 2012 general rate case in 292 

which the Company presented its rationale for entering the KHSA and should take into 293 

consideration the substantial benefits that have accrued to Utah customers from the 294 

KHSA, which ultimately allowed the Klamath assets to generate low-cost power that 295 

benefited Utah customers for 18 years after expiration of the FERC license for the 296 

project in 2006. The Commission should also weigh the substantial benefits afforded 297 

to Utah customers from not being assessed any of the costs necessary to raise the $450 298 

million in funding called for in the KHSA to implement the dam removal project. A 299 

reasonable analysis of these benefits makes it clear that the Company’s actions in 300 

implementing the KHSA and its obligations derived from that agreement – including 301 

the construction of the Fall Creek Hatchery – have benefited Utah customers and have 302 

been prudently incurred. 303 

Q. What is your recommendation? 304 

A. I recommended that the Commission not adopt any of UAE’s proposed adjustments or 305 
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recommendations discussed above and allow the Company to recover its costs related 306 

to the construction of, and ongoing funding of the operation of, the Fall Creek Hatchery.  307 

Q. Does this conclude your rebuttal testimony? 308 

A. Yes.  309 




